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ZLAKET, Chief Justice.
11 Def endant Gregorio Garcia-Contreras was indicted on

mul tiple counts of child nolestation and sexual abuse. The all eged

! An opinion filed on February 6, 1998 in this case was

wi t hdrawn by order of the court dated February 11, 1998. This
opi ni on has been substituted in its place.
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victim was his twelve-year-old daughter. He was thereafter
convicted on sone, but not all, of the charges. For reasons
uni mportant to the present discussion, the judge granted a new
trial, which was commenced in August of 1992. On openi ng day,
def endant was not present in court. The judge noted for the
record:

The Court was advised this norning that the Defendant's

civilian clothing had not arrived. Counsel for the

Def endant requested a delay until his clothing arrived.

The Court has denied the request, offered to--either the

Def endant coul d appear in his custody clothes or waive

his presence for the commencenent of jury selection, and

is not present at this tine.
Jury selection was conpleted in defendant's absence that norning.
The record reflects his presence in the courtroomthat afternoon.
12 After three days of trial, defendant was found guilty on
two of the nolestation counts. He clained on appeal that he had
been inproperly denied his right to be present at jury selection.
The court of appeals remanded to the trial court for an evidentiary
hearing regarding the circunstances surrounding defendant's
absence, and new counsel was appoi nt ed.
13 After reviewing the hearing transcript, the appellate
court ruled that although defendant's absence had been invol untary,
any error was harm ess. Defendant's trial attorney and his |awer
at the subsequent hearing each petitioned for review, which we

granted only with respect to the follow ng issue:

[Whether it is error to preclude a defendant who was in
custody from attending the jury selection because the



sheriff had not dressed the defendant in defendant's

civilian clothes and the repl acenent civilian clothes had

not yet arrived.
14 The trial record is far fromclear. W do not know what
ensued i medi ately after counsel alerted the court to defendant's
| ack of street clothes. W are forced to rely on the sonetines
i nconsi stent testinmony froman evidentiary hearing held three years
later. At the hearing, defendant testified that on the first day
of trial, he was brought fromjail to the court in his prisoner
clothes. He stated that his brother would bring civilian clothing
to him whenever he had a court appearance. He al so renenbered
telling his attorney that he would rather be absent from the
courtroom than have prospective jurors see himin jail garb.
15 Defendant's brother testified that he received a call
from def ense counsel s secretary requesting civilian clothing. He
then went to another brother's hone, where itens of apparel were
retrieved and ironed. He delivered themto the secretary around
noon.
16 According to defense counsel, his client was brought to
court in his inmate outfit even though he had ot her apparel at the
jail. Concerned, the lawer called his secretary with instructions
to imediately find sone clothes. He then notified the judge's
staff of the problem and an off-the-record neeting was held in
chanbers. At this conference, counsel asked the judge for a

conti nuance. According to the | awer,



it was nmade very clear to nme he wanted to select a jury
now. That ny client was to sel ect between one or two of
the options he had. And then at that point the
interpreter and I went back and spoke to M. Contreras
about what happened.

Counsel then told defendant that he had to choose between not
attending the jury selection or appearing in jail clothes.

Def endant asked what he should do. The attorney advised himnot to

appear in court, but to wait until new clothing arrived. He
explained, "It's ny feelings [sic] if they are seen in jail clothes
that is the end of the case.” About this defendant, counsel noted
t hat he

had previously been convicted of those serious offenses
: He was aware of what could happen in a courtroom

Fb was aware that his life, essentially, was on the |ine.

He did not have a cavalier attitude about this. . . . He

wanted to be present. Because | amthe |lawer, he left

the decision up to ne.
When questioned as to what he m ght have done differently, counsel
replied:

| couldn't have a continuance for a few mnutes for the

clothes to arrive. | did not think that was an option;

| couldn't just leave. O course, | would have been held

in contenpt nyself had | done that. | just did not see

many options.
At the close of the evidentiary hearing, the judge stated that he
had no recollection of these events.
M7 It is plain that the trial court's refusal to grant a
continuance forced the defendant to choose between two equally
obj ectionable alternatives. He could either have appeared before

the jury in prison attire, jeopardizing his Fourteenth Amendnent



guarantee of presunptive innocence, or sacrificed his Sixth
Amendnent right to be present at jury selection. Faced with this
di l enma, and upon advice of counsel, defendant "chose" not to be
present .
Def endant' s Constitutional Rights

18 An accused's "right to be present at trial is protected
both by the Sixth Anmendnent to the federal constitution as
incorporated and applied to the states through the Fourteenth
Amendnent, and by article 11, section 24 of the Arizona

Constitution." State v. lLevato, 186 Ariz. 441, 443, 924 P.2d 445,

447 (1996) (citation omtted). Were, as here, the confrontation
of witnesses is not directly inplicated, "the right to presence is
nevert hel ess protected by the due process clauses of the Fifth and
Fourteenth Amendnents.” |1d. (citations omtted). This enconpasses

the defendant's presence at jury selection. See State v. Tudgay,

128 Ariz. 1, 2, 623 P.2d 360, 361 (1981); Rule 19.2, Ariz. RCimP
Mor eover, an accused has the right, derived from constitutiona

fair trial guarantees, see Estelle v. WIllians, 425 U. S. 501, 503,

96 S. C. 1691, 1692 (1976), not to be conpelled by the state to
appear before a jury in prison attire. See id. at 512, 96 S. C

at 1697; State v. Jeffers, 135 Ariz. 404, 416, 661 P.2d 1105, 1117

(1983) .
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19 A defendant may voluntarily relinquish the right to

attend trial. See State v. Bohn, 116 Ariz. 500, 503, 570 P.2d 187,

190 (1977); State v. Sainz, 186 Ariz. 470, 472, 924 P.2d 474, 476

(App. 1996); FRule 9.1, Ariz.RCimP. He or she may al so waive
the protection agai nst being conpelled to appear before a jury in

prison clothes. See Jeffers, 135 Ariz. at 416, 661 P.2d at 1117

(attending trial in prison garb nmy be the "intentiona

relinqui shment of a known right"); see also Estelle, 425 U S at

507-08, 96 S. Ct. at 1694-95 (recognizing that defendants may
choose to appear before jury in prison attire). In any case, a
val i d wai ver depends upon voluntariness. See Sainz, 186 Ariz. at
473, 924 P.2d at 477 (eval uating circunstances to determ ne whet her
trial absence was voluntary or involuntary); Jeffers, 135 Ariz. at
416, 661 P.2d at 1117 (determ ning whether defendant nade a
"voluntary election to appear in court wearing jail clothes").

110 Because defendant here elected not to be present at jury
sel ection, we nust ascertain whether this choice was voluntary.
The nere prospect of appearing in prison attire does not
automatically render his decision "involuntary” for the reason that
"instances frequently arise where a defendant prefers to stand
trial before his peers in prison garnents." Estelle, 425 U S. at
507-08, 96 S. . at 1694-95. The record indicates, however, that
defendant did not want to appear before the jury in this fashion.

11 Def endant followed the advice of his attorney, who



understood the peril of appearing before a jury in jail garb. The
Suprene Court has observed that such clothing serves as a
constant rem nder of the accused's condition inplicit in
such distinctive, identifiable attire [and] may affect a
juror's judgnment. The defendant's clothing is so |likely
to be a continuing influence throughout the trial that
: an unacceptable risk is presented of inpermssible
factors comng into play.
Estelle, 425 U S. at 504-05, 96 S. C. at 1693 (citation omtted).
Vol untary choi ce presupposes neani ngful alternatives. Put another
way, a voluntary waiver of the right to be present requires true
freedom of choice. Because defendant was w thout neani ngful
alternatives, his decision not to attend jury selection nust be
consi dered involuntary.
112 The state argues that it did nothing to restrict
defendant's right to appear in civilian clothes. Therefore, it
says, he was not "conpelled by the state against his wll."
Jeffers, 135 Ariz. at 416, 661 P.2d at 1117. W think this
argunent reflects an inappropriately narrow view of the issue. It

is the harmto defendant that nust be the focus of our analysis.

In Bentley v. Crist, for exanple, the Ninth Grcuit observed that

"an accused who is forced to stand trial in prison garb because of
financial inability to obtain other attire is under a conpul sion
equal to that of the prisoner who is not allowed to don readily
available civilian attire." 469 F.2d 854, 856 (9th Gr. 1972).
Thus, the prosecution's lack of direct involvenment with this

defendant's condition did not obviate the onerous decision facing



him or the conpul sion under which he was pl aced.

113 We understand that the degree of a defendant's
responsibility for such a predicanment affects the extent to which
his or her actions may rightfully be deemed involuntary. W should
be wary of accuseds who attenpt to "frustrate the process of
justice," Estelle, 425 U S. at 505 n.2, 96 S. C. at 1693 n.2, by
purposely arriving at the courthouse without civilian clothing. No
one suggests here that defendant's |ack of such clothing was either
pl anned or purposeful, even though inadequacies in the record
prevent us fromknow ng exactly why his clothes were not avail abl e.
Not hing indicates that defendant ever arrived at any other
proceedi ng wi t hout appropriate attire.

114 An incarcerated defendant's ability to control his
situation is limted, and even the nost conprehensive clothing
delivery system may, on occasion, be thwarted by a flat tire, a
traffic accident, or other unanticipated occurrence. Thus, while
we agree that it is a defendant's responsibility to ensure the
availability of civilian clothing at trial, we reject the idea that
every failure in this regard can sensibly be characterized as
"voluntary." M ndful that we should "indulge every reasonable
presunption against the | oss of constitutional rights,” 1llinois
v. Allen, 397 U.S. 337, 343, 90 S. C. 1057, 1060 (1970)(citing
Johnson v. Zerbst, 304 U S. 458, 464, 58 S. Ct. 1019, 1023 (1938)),

we agree with the court of appeals that this defendant did not



voluntarily waive his right to be present. On the contrary, he
apparently wanted to be in attendance and knew the inportance of
this decision based on his prior courtroom experience. When
presented with this dilemma, he relied on his |l awer, who gave the
only advice he thought acceptabl e under the circunstances.

Applicability of Harm ess Error Review

115 In Arizona v. Fulmnante, the United States Suprene Court

di stingui shed between ordinary trial error that, in the context of
all the evidence, is anenable to quantitative assessnent, and
structural error, which affects the basic "framework wi thin which
the trial proceeds"” and inplicates the "entire conduct of the trial
frombeginning to end." 499 U. S. 279, 307-08, 309-10, 111 S. O

1246, 1264-65 (1991); see also State v. Gaines, 188 Ariz. 511, 514,

937 P.2d 701, 704 (App. 1997). A crimnal trial underm ned by
structural error "'cannot reliably serve its function as a vehicle
for determnation of guilt or innocence . . . .'" Ful m nante, 499

U S at 310, 111 S. C. at 1265 (quoting Rose v. dark, 478 U S

570, 577-78, 106 S. Ct. 3101, 3106 (1986)). Mor eover, because

structural error is inpossible to quantify, it "def[ies] analysis

by 'harm ess-error' standards.” 1d. at 309, 111 S. C. at 1265.
Anal yzi ng "Presence Error"

716 A constitutional violation involving a defendant's

i nvoluntary absence fromtrial--"presence error"--may be subject to

harm ess error review See Hegler v. Borg, 50 F.3d 1472, 1476 (9th




Cr. 1995); Ful m nante, 499 U S. at 306-07, 111 S. C. at 1263

(citing Rushen v. Spain, 464 U. S 114, 117-18 & n.2, 104 S. C

453, 454-55 & n.2 (1983), in support of the proposition that the
denial of a defendant's right to be present can be "trial error");
Sainz, 186 Ariz. at 474, 924 P.2d at 478. On occasion, however,

presence error may "so undermne the integrity of the trial process

that [it] wll necessarily fall within that category of cases
requiring automatic reversal." Hegler, 50 F.3d at 1476.

In sum we think that before a court can classify a

"presence error," the character of the proceeding from

whi ch the defendant was excluded nust be evaluated to

ascertain the inpact of the constitutional violation on

the overall structure of the crimnal proceeding.
ld. at 1477.
117 In this case, the defendant was involuntarily excluded
fromthe entire jury selection proceeding. As noted in State v.
Ayers, "harmess error has generally been found only where the
accused' s absence has been from sonme mnor portion of the selection
process," rather than fromthe whole thing. 133 Ariz. 570, 571,
653 P.2d 27, 28 (App. 1982) (holding defendant's involuntary
absence fromentire jury selection process to be reversible error).
Total exclusion runs afoul of "one of the substantial rights of the

prisoner to be brought face to face with the jurors at the tine

challenges [are] made." Lews v. United States, 146 U. S

370, 376, 13 S. Ct. 136, 138 (1892)(citation omtted). W cannot

ignore "what sudden inpressions and unaccountable prejudices

10



[ def endants] are apt to conceive upon the bare | ooks and gestures
of another, and how necessary it is that a prisoner (when put to
defend his life) should have a good opinion of his jury .

Id. at 376, 13 S. (. at 138 (citation omtted).

118 An accused's presence at jury selection protects the

effective exercise of his challenges. See United States v.

Washi ngton, 705 F.2d 489, 497 (D.C. Cr. 1983). Even though
counsel may conduct the voir dire, a defendant has the right to
provide input, and an opportunity to nonitor the attorney's
performance. The defendant can al so "personally see and know what
is being done in the case,” and "see to it that what does take

place is in accord with |law and good practice." Goodroe v.

Ceorgia, 480 S E 2d 378, 381 (1997) (quoting Wlson v. Ceorgia, 90

S.E. 2d 557, 558-59 (1955)). The accused has the power, "if
present, to give advice or suggestion or even to supersede his
| awyers altogether and conduct the trial hinself." Snyder v.
Massachusetts, 291 U S 97, 106, 54 S. C. 330, 332 (1934). W

cannot tell what opportunities m ght have been lost in the present
case.

119 Additionally, the interplay between potential jurors and
a defendant, while often subtle, is both i medi ate and conti nuous.
Here, the trial judge's introduction to the jury panel included the
follow ng statenent: "[T]he Court Reporter will be present at all

times, the attorneys will be present, nyself, ny clerk, and the

11



Defendant will be present.”™ No one can tell what the prospective

jurors mght have thought when all of the key players were
introduced save the defendant, whose whereabouts were |left
mysteriously unexplained: "The defendant is [sic] wll be here
shortly . . . ." Defendant's absence may have danaged himin the
eyes of the jury--sonme may have thought he had irresponsibly failed
to show up for the first day of his trial

120 Had defendant been present, he m ght have been able to
influence the jury selection process. W are wunable to
meani ngful ly quantify the resulting harm The matter is thus not

anenable to harnless error review See Hegler, 50 F.3d at 1476.

121 W are sensitive to the "day-to-day realities of
courtroomlife,” Rushen, 464 U S. at 119, 104 S. C. at 456, and
appreciate that the grant or denial of a continuance should

generally be disturbed only upon a showing of a clear abuse of

di scretion and prejudice to defendant. See State v. Amaya-Rui z,
166 Ariz. 152, 164, 800 P.2d 1260, 1272 (1990). Although the
record is silent, the defendant's |ack of appropriate clothing no
doubt posed practical problens for the trial judge. The restless
m | 1ing about of nunerous prospective jurors, an uncertain delivery
time for defendant's cl othes, and the possible unavailability of an
afternoon jury panel, may all have factored into his decision.

122 Nevertheless, we hold that by denying the short

conti nuance that defendant requested, the trial court effectively

12



deprived him of his constitutional right to be present for jury
sel ection. In so doing, the court abused its discretion.
Mor eover, because the error was structural, we need not find actual
prejudice. The convictions are reversed and the case remanded for

a new trial.

THOVAS A. ZLAKET, Chief Justice

CONCURRI NG

CHARLES E. JONES, Vice Chief Justice

STANLEY G FELDMVAN, Justice

JAVES MOELLER, Justice

FREDERI CK J. MARTONE, Justice
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